Il THE COURT OF COMMON PLEAS OF DELAWARE COUWTY, PEHNSYLVAIIIA.

BEILTON L. LIDDELL and ELEAXOR H
L. LIDDELL, hig wife, WESLEY J.
810 and PATRICIA A. SINOW,

his wife, RCDIERT il. LDACEUAHN and
LEATHA R. LACHIAN, his wife,
WILBUR 1IIORAN AUDERSCOW and MARIAN
ORR AHDERSON, hias wife, DOIALD A. H
HICKEY and BOROTHY E. HICKEY, his
wife, VINCEUT P. CARRCLL and
ELEALOR K. CARROLL, his wife,

gnd S, HERMAIT COOPER and BESSIE H MARCH TERI\‘I, 1954
S. COUPER, his wife,

NO. 1812

Piaintiifs

g

VSI

e

THOAS W. BEOPPER, BIRWEY K. MORSE, @ IN BQUITY
LEAY WiOD, J. ROY CARHCLL, JR.,
FRAWE H. McCOWAH, WALTON H. NASON
end AMBROSE H. VAN ALLEN, MEMBERS
OF COUTCIL OF THE BOROUGH OF
SVARTHIORE: ELLIOTT RICHATDSON,
SECRETARY AND BUILDING IiSPECTOR
OF TIE BOROUGH OF SWARTHMORE; AND
THE SWARTHMORE SWIM CLUB, 4 :
CORPORATICN.

Dafendanta

.y

James . Hobertson, Esq., for plaintiffs.
A. Sidney Jphnson, Z8g., and Guy G. dePuria, for defendants,
FINDINGS OF FACT, CONCLUSIONSOF AW
ALD
DECREE NIST

The plaintiffs, property owners and residents of
Swarbthmore Borough, have flled their pill to enjein The Borough of
Svarthmore, The Borough Council and officers theracf snd the Swarthmore
Swim Club, a non-profit corporation, incorporasted for the purpose of
erscting, maintaining and operating a swimming pocl in the Borough, and

to prevent the erectlon of said pool.



The bill, &3 filed, recites thet the plaintiifs are
property owners in the immediate vicinity of the property whers it is
proposed to erect the swimming pool; that the operation of a swimming
pool at this place in the Borough will interfere with the plaintiffs
in their proper uae snd comfortable enjoyment of their homes in thaet
{a) there will be grest increase in the traffic upon the streets;

(b)) parking in the stresta by users of the pool will be a hazard;

{c) © ere will be noise and confusion; (&) the lights at the pool will
shine into and upon the properties and homes of the plaintiffs; and
(e) t%e value of their properties will be decreased in value; thatb
the nesighborhood in which plaintiffs reside and in which the pool is
to be erected is s residential neighborhood and iz so zoned by the
Zoning Act of the Borough of Swarthmore; and thaet said swimming pool
will be a nulisance per so; the plaintifls pray that the Borough
aunthiorities shall be enjoined from granting the necessary permits and
that the swim club be enjoined from erecting the swimming pool.

The defendants, Borough of Swarthmors, and the
gounecil and officers thereof have anawered and say that the pool will
not be & nulsance, that such an enterprise is allowable under the Zoning
Code of the Borouglh, which permita recrestion in residential aress.

The defendant corporation, Swarthmore Swim Club,
answers and says that the tract, under contempiation for the purpose of
erecting, maintaining and operating a swimming pool, is adjacent to the
Pennsylvania Railroad Company, where passenger and freight trains pass
and repass deily and nighbly; thaet the pool in guestion is to be con-
ducted as & private club and not for profit; that there will be no

parking in the gbreets by users of sald pool, ag sulficient parking
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space on the grounds will be provided; that said swimming pool is not
& nuisance per se and will nobt be a nuisance in fact; that such a pool
is permitted under the Zoning Code of bthe Borough; that, although it
iz admitted that the pool property is in a residentisl Zone, there is
in existence and use a large playing field, used and operated by the
dchool District, also adjacent to the Pennsylvania Baillroad and
across Riverview Avenue from the property of said defendant. This
defendant prays that the biil shall be dismissed,

From the pleadings herein filed and the tesatimony

taken upon final hearing, we make the following

FINDINGS OF IFACT

1. The plaintiffs are all tibtled owners of
residence properbties whiehabut and fece on Riverview Ayenue, in the
Borough of Swartimore, sald County and Sgate.

2+ The properties of Brinton %. Tiddell and Eleanor
Lo Liddell, his wife, Wesley J, Simon and Patricia A. Simon, his wife,
Robert M. Lachman and Lestha R. Lachman, his wife, Wilbur MNorman #nder-~
gon and Marian Orr Anderson, his wife, abut the property on which the
defendant, The Swartlhmores Swim Club, plans to erect its swimming pools,
bath houses and parking area.

5« The arez of Riverview Syenue, in said Borough,
12 a high type residential districk.

4+ The Riverview Avenue area is preaently a
quiet residential district.

S Biverview Avenue is presently a street which
runs from Bgltimore Pike, on the north, and dead ends at the right of
way of the Pennsylvenia Rgilroed Company, on the south, is twenty-five
Teet from curb to eurb, pave’ wiih macadam, and, of suflficient width to
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enablie only one car Lo proceed thereon, il cars are parled on both
gides of the street.

6. The property, upon which the Swarthmore Swim
Club proncses to build its swimming pool, bath houses and parking area
has a fronbage on the east side of Riverview Avenues of about 200 Teet;
it extends sasta long the right of way of the Pennsylvania Reilrosd on
the sottbh and along the line of premises Hpe 203 Riveprview AVsnue on
the north sbout 270 feebt; extending in width (behind premises Wo. 203,
205, 207 and 208 Riverview ZAvenwe) about 300 feet, it extends thence
to the line of Springfield Township the further sgpproximate distance
ol 5340 feet, the rear line of said proprty conbtaining along the line
ol sald Township sboud 540 feei, with a total ares of abouvi Tour and
one halfl acres.

7« The defendsnt, the Syarthmore Swim Club, plans
te build on the property as deseribed above, an "iIM" shaped swimming
pool, one hundred [ifty feet by seventy-Tive fee$, a wading pool thirby
feet by fifteen feelt, a parking area for fifty-six cars, and, a bath
house seventy-four feet by twenty feet.

Bs The defendant, The Swarthmore Swim Club, plans
to bulild a "sumning"” and "pienic area' upon said property.

9. The over Iflow drain from defendnt's contemplated
swimming pool is planned fo drain into a stream which passes through
procerbies of certain ol the plaintiifls.

10, The defendant, The Swarthmore Swim (lub, plans
to have an initial membership of five hundred (500} families, end
asserits that the present membership is four hundred forty one (441)

Tamilies.



11. The defendant, The Swarthmore Swim Club,
Plans to admit paying guests of members and non-member users.

12. The nembers of the defendant, The Syarthmore
Swim Club, plan to use aubtomobiles for transportation in coming to
and from said pool.

13. The defendant, The Swarthmore Swim Club,
plans to wusge sound amplifiers, loudspeakers, musical devices and flood
tizhts in connection with the operation of said pool.

14. The defendant, The Swarthmore Swim Club, Would
not be prohibited by law, ordinance or restriction from selling and
disposing of said property to other owners,

15+ Op May 12, 1954, a building permit was lssued
by the prooer authorities of the Borough of Swarthmore to the Swarthmore
Swim Club %o erget said proposed swimming pool, parking space, dressing
rocmsg and "sunning® or "play" ares.

18+ The plaintiffs and their witnesses were
attracted to their mresent homes by reason of its ¢ haracter, as &n
area in which to raise their families.

17. 0Other residents in this area are menbers of
The Swyarthmore Swim Olub.

18. The use and operation of a private, non-profit
swimning pool ls not a nuisance per se.

19. The proposed use of the property by the defend-
ant, The Swarthmore Swim Club, will not necesgarily lower the value of
the surrounding and proximate propertiea.

20. The use and operstion of a commercial swimming
pool, in the location sought 4o be uged by the defendant, The Swarthmore
Swim Club, would be a nuisance per se.
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2l. In the use, operation and enjoyment of the
proposed swimming club by the defendant, the Syarthmore Syim Club,
the Court must impose certain reguletions, rules and restrictions which
will assist plaintiffs in the peaceful and tranguil use of their homes.
22. A non-profit, private swimming club may operate
a swinming pool in a resldential neighborhood under the terms of the

Zoning Code of the Borough of Swarthmore.
DISCUSSION

It is understandable that a controversy should
arise in this matter. The district in guestion is a high t ype residential
gistrict, bounded on the north by Bgltimore Pllke, a keavily btravelled
artery, on the south by the West Chester~Media branch of bthe Permaylvanie
Regilroad end on the east by the Township of Springfiseld. OQver the
Borough line, in the Township of Springfisld, there is a new development
of single homes, but the individuval home there is not as expensive as
the Riverview Avenue developmentb.

Riverview Avenue dead-ends a% the railroad and it
ig hardly likely that any lomes will be built closer to the railrcad
than the homes at present existing. The land proposed for the awimming
pool and the athletic field of the Swarthmore Sghool District are tha
only pleces of any size left in this distriet. The athletic fiseld
comprises about three acres and the land of the proposed swinming pool
ebout Tour and one half acres.

I% must be born iIn mind that the Zoning Ordinance
of the Borough gives residents the right tobuild recreational fecilities
in a residential ares. Athletic recreational use expressly mentions
swimming pools. The Borough Sgcretary and Building Inspector, on
iley 12, 1954, ;granted to The Syarthmore Swim Club a building permit to

congtruct a swimming pool with accessory b uildings. lo appeal wag talken
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from this action of the building inspecltor o the Bouprd of adjustment.

Tt must also be noted that The Swarbthmore Swim
Glub was duly incorporated by this Gourt on March lst, 1954 and that,
in the ,rticles of Incorporabion, the following purposes were set
forths

{a) To econstruet, Iinance, lease, own and operate
athletiec recreational and educational facilities of all kinds, including
without limitation a swimming pool and associated egquipment.

(b} To mske readily avaellable to the members,
their immediabe families and guests, safe and clean swimming and
recreational facilitles.

(¢) 'To mainbain a club for social enjoyments
of a moral, educational and legal nature.

Before the permit was ilssued in this matber, the
awarbhmore Swim Club execubed an agresment with the Borough of Swarthmor
on lay 11, 1954, which agreed, in part, that the pool "shall be and
remain private in nature, for the exclusive use of the members of The
Swapthmore Swim Club and their duly subhorized guesbts. The facilities
shall not bs open for the ussa of the general publlc on any adémission
fae or other commercial pasis." The agre@/?sggh@r provided for the
regulation of pariing, tpaffic and the planting of shirubvery.

The Swim Club also agreed to takes measures
recsonsbly designed to prevent unnecessary noise or disturbance, %0
provide adequate parking space and regulate the same, and that any
gound amplifiers and the like shall be operated so a3 to prevent un-
peasenable annoyance to resldents and conform to certain specified
Borough ordinances; that flood lights shall as faras poasible not cause

glere as an anncyance to neighbors, and that all gxterior gates and

T
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doors shall be locked whenever the facilities are not ocoupied.

We are concerned here with a private swimming
pool, to be operated by a non-profit corporation in a residential
district., Counsel has not presented to us any case in Pennsaylvania
direectly on this point end we have been unable Lo find one in our
research.

The leading case of Edmunds vs. Duff, 280 Pa.

5565 (1924) wag a case from this County, where the Court enjoined the
building of an amugement pari, in the nature of Willow Grove Park, in
the residentisl area of #illb ourne. The Court, in finding that the
area was resgidential, said, in part:

"Y¥o man hes the right to teke from another the
enjoyment of the reasonable and sssentisl comforts of 1lfe and con-
sequently, cannot commit acts on his own premisss calculated to Inter-
fere wibth the ressonable enjoyment by others of their homes. Iiyen
rusic, however elevaeting and enjoyable at times (the defendents had
stated their amusement plan was built sround goed music) and depending
of" course, on its character, may be contlinued so long a3 to become an
armoyance to those compelled to remsin in the immediate vicinity. In
fact, the general trend of decisions has been to hold that eny noise,
whether of musical instruments or the humen voice, or by mechanical
means, or however produced, may be a nulsence if its tendency is to
draw together in the vieinity of a person's residence or place of
business large crowds of nolsy and disorderly pesople." . . . . .
"Where, as heore, the questlion is one of interference with the enjoyment
of private homes by reason of nolses, attraction of large crowds, or

the operation of & businegs or industry tending to render the immediate
community a less desirable place in which to live, the resulbing injury
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is such as necessarily affects practically all persons who happen to
be living in the immediate neighborhood and are nearest to the source
of anmovance and this necessarily secures to them rights they have

a standing in equity to protect.”

The converse of this doctrine 1s expressed in the
case of Sprout vs, Levinson, 298 Pe. 400, at page 403:

an owner of property has the right to employ his
wronerty, barring melice and negligence, for all legitimate purposes,
unless he conducts his business in disregard of the rights of his
neishbors and prevenbs the reasonable enjoyment of their own land or
buildings constructed tuoereon. The mere fact that the adjoiner is sub-
ject to some annoyances furnishss noground for reliel where he resides
in a commercial district."

We Teel that the distinction which we must draw
here is that business in a residential area will be enjoined as &
nuisance per se bubt enterprises, which can contribute to the health
and happiness of & community, will not be enjoined, unless it appears,
a3 a fact, thst a nulsance is being committed. Oyur Courts have held
that a parling lot, operated for profit, in a residential area will be
restrained, Todd vs. Sablosky, 332 Pa. 504 (1940); a garage and filling
station, Richard vs. Weiser, 329 Pa. 203 (1938), an incinsrator, Heinl
vs. Pecher, 530 Pa. 232 (1958} and an outdoor movie, Anderson vs.
Guerrin, 346 Pa, 80 (1943) have all been declared a nuisance in a
residential disbrict. In the cese of Hannum vs. Gruber, 346 Pa. 417,
the Court permitted operation of a dry cleaning establishment In an

arem, which was part residential and pert commercial; in the case of

(&3}

sgick vas. Shitlen, 347 Pa. 373, the Courb permitted the erection of a
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super market; and in Rick vs. Oramp, 357 Pa. 83, an undertaking
eatablishment was permitted upon s showing that the residential ares
in question was slowly becoming commerclalized.

We are fully aware of the law that an antlcipated
nuisance may be enjoined, iicl{ess Rock Borough vs. Rennekamp Supply
Co., 344 Pa. 443 (1942); but the injury must be actually threatcned
and not merely anticipated, Swartz vs. Griswold Mtg. Co. 31 Dele Go.
34 (1241).

We ere of the opinien, therefore, that the con-
templated swimming pool, although in a residential neighborhood,
is not a nuisance per se; that it might well be cne, 1f operated for
brofit, using all of the methods to atbtract crowds of people, which
muat be used i7 a business i3 to show a profit; that the plaintiffs
cannot be heard to say that they purchased their homes without know-
ledze tha the Zoning Ordinance gave the right to build & swimming
pool, as e recreation center, in a residential area; and that plain-
tiffs could well have appemled the issuance of the building permit.

However, we are mindful of a pool in the Borough
of lgrton, this County, that for many years was a private pool on a
private property in a residential neighborhood and which Tell into the
hends of an owvner, who turned it into a publiec pool, with all of the
attiractions, special events, ballyhoo and associsted emuaements conw-
templated to draw crowds and to guarantee a profit. Then the
neighvors awoke, they found they were too late and that must not
happen hers.

As & consequence, we will not issue the requested

injunction in this matter, but neither will we dismiss the bill. We
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feel that certain restrictions and regulations mist be here imposed
and we will hold this bill so that these restrictions end regulations

may be enforced.

CONCLUSIOHS OF TAW

1. The Court has jurisdiction of the parties and
of the subject matter.

2, The Zoning Ordinance of the Borough of Swarth-
more permits the erection and operation of a swimming pool in &
residential neighborhood as a recreational facility.

%. The Building Inspector of the Borough of
Swarthmore had legal authority to issue the permit to the Swarthmore
Swim Club for the erection of & swimming pool and the necessary build-
ings to be used in connection therewlth.

4, A swimming pool, with necessary buildings,
parking space and "play" or "sunning" ares, on Riverview Avenue, in
the Borough of Swarthmofa aforessid, 1s not a nulsance per se.

5, A preliminary injunction hereinbefore issued
by this Court must be dissolved.

6. This bill will be dismissed ms to the Borough
of Syarthmore and the members of Council and officers thereof.

7, This bill will be rebtained as to the Swarthmore
Swim Club for the purpose of enforeing the regulations and restrictions,
which shall be made part of the decree nisi.

8. The agreement betwesen the Swarthmore Swim Club
and the Borough of Swarthmore, dated May 1ith, 1954, conatitubes a
valid and binding contract, the terms of which will govern the

operation of said swlmming pool.

9. 'The parties lhereto shall each pay their own
cogts,.
m']_-l



DECREE NIST

AND WOW, December ¢.z4. 1954, it is ardered
and decreed that: ’

1. The bill herein filed is dismissed as Lo the
defendants, Thomas W. Hopper, Birney K. Morse, Henry ‘ood, J. Roy
Garroll, Jr., ¥rank H. WeCowan, ¥Wnplter H. Nsson and Ambrose H. Van
Allen, Wembers of GCouncil of the Borough of Syarthmore; Flliott
Richardzon, Secrebary and Building Inspector of the Borough of
Syarthmore,

2+ The bill herein filcd ig maintained as to the
defendant, Syartlumore Swim Club; the prayer for an injunction is refused;
the sald Swarthmore 3wim Club may erect, construct, meintain and
operate a swimming club, with pools, buildings, parking lot =nd "play"
or "sunning® area upon the tract of land situste on the east side of
Riverview Avenue, in the Borough of Syarthmore aforesaid, adjacent to
and adjoining the Pennsylvania Reilroad Company on the South and the
Townahip of Springfield on the ssst, under and subject o the following
conditions, reguletions and reguirementss:

(2) Said property, with its ap; urtenances,
ghall not be disposed of, sold, or cotherwise alienated for any other

recreational or business purpose than a private awimming pool.

A {* (b} The membershlp of the Swarthmore Swim

Club shall censist of no more than four hundred families; Syartimrore
femilies shall be given preference in such memoerships.

{c) The entire premises shall be enclosad
with a eyclone fence, with appropriste safegnards, to mevent the
entrance of persons, particularly children, when the pool is not in
operation.
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(d) TIp winter, when the pool is not in use, it
ahall be drained of &ll water.

‘?"(e) There sghall be no perking on the public streets
by users of gaid ﬁool; adequate parking facilities for automobiles shall
be provided by the Club upon its own property.

(f) A public address system shall not bs used upon .“
the club premises; redios, televlsion and other sound machinery shall
be contrelled in volume so that the sound thereof shall be confined to
the Club property.

(g) Tlood lights, if usged, shall be so erected
vhat the iight therefrom shall not shine upon the prowpw rties of the
neighbors.

(k) The Swim Ciub shall cloge each nizht not laber .::
than 10 o'cloek P. M. o |

(i) When seid premises 1s closed, sll outside gates
and doors shall be securely locked.

3. The parties hereto shall each pay their own
coats.

And the Prothenotary of Deleswsre County is directed
to notify all parties hereto or their counsel of record of the filing
of the Torei;oing Lindings of fecht, conclusions of law and decree nisi
and, unless sxceptions are filed Shereto within twenty (20) days

alter receipt of such nobtice, the decree nisi shall be enter:d as the

final decree in this case.

[

Presi?ent Judge /V



